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Legal Implications of IG Investigations
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Intentionally left blank�Referral of Complaints Involving Criminal Misconduct to NCIS

�

Generally, IG investigations concern non-criminal misconduct since the IG is not tasked with investigating criminal matters.  However, situations may arise in which criminal wrongdoing is revealed in the course of an investigation.  If this occurs, you must follow proper procedures to preserve the option of criminal prosecution.



Screening Complaints for Misconduct

�

SECNAVINST 5520.3 assigns primary responsibility to the Naval Criminal Investigative Service (NCIS) for investigation of criminal offenses.  If during the Preliminary Inquiry you discover the complaint involves clear or potential criminal misconduct, you should refer the case to NCIS.  Refer the case whether or not the misconduct occurred on or off a military installation or ship and regardless of whether the matter is under investigation by state, local or other authorities.



NCIS may investigate the complaint or refer it to the United States Attorneys’ Office or the appropriate convening authority for possible criminal prosecution.  The IG organization maintains an open case file until NCIS has concluded its investigation.  NCIS may also decline to investigate and return the case to the IG organization for action deemed appropriate.  It is advisable at this point to consult legal counsel regarding the best way to proceed with the investigation.



Misconduct Discovered During the Investigation

�

If during the course of your investigation you discover additional allegations that appear to involve criminal misconduct:



-  Consult legal counsel for procedural advice before including them in the investigation; and



-  Refer them to NCIS.



NOTE:  To preserve the option of criminal prosecution, consult your Staff Judge Advocate for advice on handling cases when there is any possibility of criminal wrongdoing.  











�Right Against Self-Incrimination

�

Interviewees, whether subjects, suspects, or witnesses, have a right against self-incrimination that flows from Federal statute.  To preserve the Government's right to use information obtained during an IG investigation interview for prosecutorial purposes, you should provide rights warnings to interviewees, when appropriate.



Subjects  



Personnel alleged to have committed misconduct.

��



Suspects  



Personnel against whom sufficient evidence exists to create reasonable belief that they engaged in criminal misconduct.

��

The two types of rights warnings are:



-  Article 31(b), UCMJ, warnings for military subjects in custodial and non-custodial settings; and



-  Miranda rights for civilian subjects, if you interview them in a custodial setting.



Custodial Setting  



A setting in which the interviewee has reason to believe his/her freedom or action has been deprived in any significant way.

��

Article 31(b) and Miranda warn interviewees that they have the right to:



-  Retain counsel (or have appointed counsel, if military);



-  Remain silent;



-  Consult with counsel before an interview; and,



-  Refuse to answer questions if the answers may be used against them.

�Rights Forms

�

The form you will use to give rights warnings to military suspects is the Military Suspect’s Acknowledgement and Waiver of Rights, OPNAV 5527/3.  The form you use to give rights warnings to civilian suspects is the Civilian Suspect’s Acknowledgement and Waiver of Rights, OPNAVINST 5527/4. You can obtain copies of these forms at http://forms.daps.dla.mil/order/.



Sample Rights warnings at page 4-15 through 4-17.



Right to Counsel at Interview

�

Some interviewees have a right to counsel during an interview and others do not.  



- Military suspect – yes

- Civilian suspect during custodial interview – yes

- Civilian suspect during all other interviews – no

- Complainant and other witnesses – No, BUT…



- Investigators should consider advantages and disadvantages.

- If allowed, role of counsel may be circumscribed.



Special Situations

�

1.  Right to Union Representation at Interview



Civilian employees subject to union contract have the right to have union representation present during an interview.  



Exclusive Representative (Union) – Civilian employees under a collective bargaining unit.



Formal Discussion – 5 U.S.C. 7114(a)(2)(A)

Right of Union, not employee



Examination – 5 U.S.C. 7114(a)(2)(B)



- Weingarten Rights – Right of employee, not the union



- Management is not required to inform the employee of his/her Weingarten rights; it is the employee’s responsibility to know and to make a request.

�2.  Interviewee Refuses to Sign Acknowledgement Waiver Form



If the interviewee orally waives his/her rights but refuses to sign the waiver form, you may proceed with the questioning.  Make notations on the waiver form to the effect that he/she has stated that he/she understands his/her rights, does not want a lawyer, wants to discuss the offense(s) under investigation, and refuses to sign the waiver form.



3.  Waiver Form Cannot be Completed Immediately



In all cases, you must complete the acknowledgement waiver form as soon as possible, preferably, before you begin questioning an interviewee.  If you cannot complete the waiver form, you may temporarily postpone its completion, but keep notes.



4.  Prior Incriminating Statements



If the interviewee was questioned either without being advised of his/her rights or some question exists as to the propriety of the first statement, you must advise him/her of his/her rights.  Contact Counsel or the Staff Judge Advocate for assistance in drafting the proper rights advice.



5.  Interviewee Displays Indecision on Exercising His/Her Rights During the Interrogation Process



If during the interview, the interviewee displays indecision about requesting legal advice (for example, “Maybe I should get a lawyer.”), you must discontinue further questioning immediately and consult legal counsel for advice as to how to proceed.



6.  Right of Contractors and Non- DoD Civilian Employees



An investigating officer has no authority to compel cooperation from a DoD contractor or a Non-DoD civilian employee and has no authority to compel nondisclosure.  However, these employees may be subject to State law invasion of privacy rules.  If they do make a statement, it is a crime for them to lie, 18 U.S.C. 1001.



7.  Right to Remain Silent



Even in the absence of rights warnings, an interviewee may assert his/her right to refuse to answer a question.  This often occurs because the interviewee has engaged in criminal misconduct not known to you.  



The right against self-incrimination applies whenever the answer to your question might incriminate the interviewee.  You should attempt to determine if the interviewee has a reasonable basis to assert the right.  In the absence of the right, the interviewee has an obligation to cooperate with investigators and may not invoke the right simply to avoid answering a question.



NOTE:  Preparation is the key to knowing what steps to take in the event an interviewee voluntarily discloses evidence of criminal misconduct.



8.  Cleansing Warnings



If an individual made a statement and should have been warned but was not, you may re-interview the individual giving him/her rights along with a cleansing warning.



Cleansing Warning 



“I advise you that any prior illegally obtained admissions or other improperly obtained evidence which incriminated you cannot be used against you in a trial by court-martial (military members) or court of law (civilian personnel).”





�Advisement of 18 U.S.C. 1001





(a) …, whoever, in any matter within the jurisdiction of the executive,…branch of the Government of the United States, knowingly and willfully:



(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;

(2) makes any materially false, fictitious, or fraudulent statement or representative; or,

(3) makes or uses any false writing or document knowing the same to contain any materially false, fictitious, or fraudulent statement or entry; 



shall be fined under this title or imprisoned not more than 5 years, or both.

�Remedies for Violation of Rights

�

Article 31 and Miranda



- Statements obtained cannot be used against the individual at trial.  (Exclusionary Rule).



- Evidence obtained as the result of the statements cannot be used against the individual at trial.  (Fruit of the Poisonous Tree).



- Mast for military and administrative discipline for civilians does not equate to “trial”.



Union Representative



- Discussion – Unfair Labor Practice



- Examination – May not use for discipline action.



Immunity

�

You may grant immunity to an interviewee in cases where the Government’s “need to know” is more important than prosecuting the person.  A proper or formal grant of immunity must be:



-  In writing; and,



-  Approved by someone authorized to decide whether or not criminal prosecution is appropriate.



Types of Immunity



-   Testimonial or Use Immunity



--  Precludes the Government from using interviewees’ statements or their fruits in criminal prosecution against them.



--  The Government may prosecute the interviewee when it has independent sources of information sufficient to support the case.







�Types of Immunity (continued)



-    Transactional Immunity



--  The Government agrees not to prosecute a person for the underlying crime or transaction the individual is suspected of having committed. This applies even if the Government has independent sources of information sufficient to support the case.  



Grant of Immunity for Military Personnel

�

In accordance with Rule for Courts-Martial 704 of the Manual for Courts-Martial, the General Courts-Martial Convening Authority (GCMCA) has sole power to provide grants of either testimonial or transactional immunity from criminal prosecution to military personnel.  The first GCMCA in the member’s chain of command normally signs the grant of immunity.  



Military personnel granted immunity:



-  May be ordered to answer questions or face discipline for refusal to obey a lawful order.



-  May be prosecuted for perjury or for failure to cooperate after immunity is granted.



-  May face administrative separation for underlying offense.



-  No longer has the right to have an attorney present.



Once the GCMCA grants a military member transactional immunity, he/she cannot be criminally prosecuted except for:



-  Committing perjury;

-  Giving a false statement; and,

-  Failing to comply with an order to testify in the matter.

If the GCMCA grants a military member testimonial immunity he/she may still be prosecuted for the underlying offense if it can be proven by evidence independent of his/her own statement.



SAMPLE Grants of Immunity beginning on page 4-18.

�Grant of Immunity for Civilian Personnel

�

The Kalkines Supreme Court case forms the basis for the grant of immunity for civilian employees.  U.S. Attorneys have authority to grant immunity to civilian personnel.  Contact a U.S. Attorney through the Naval Criminal Investigative Service (NCIS). 



The interviewee:



- May be directed to answer questions or face discipline for refusal to follow direction of supervisor or for failure to cooperate with the investigation.



- No longer has the right to attorney being present.



- May be prosecuted for perjury.



- May face administrative disciplinary actions for underlying offense based on statement.



�Other Rights 



These rights and others are addressed in full in the Naval Inspector General Investigations Manual (1995).



Right to confidentiality?



- For Official Use Only

- Privacy Act

- Freedom of Information Act



Right to know results of investigation?  (Investigations Manual Section 0335)



Except for military members who allege they have been victims of reprisal covered by 10 USC 1034, complainants, witnesses, subjects and suspects have no inherent right to know the outcome of an investigation or to review any final investigative report that may be issued pursuant to an investigation. However, it is Navy policy to apprise complainants of the general results of an investigation.



Right to be advised of all of the allegations? (Investigations Manual Section 0333)



During the course of the investigation itself, subjects and suspects have no specific right to comment or rebut adverse information about them, or even to be informed of the existence of an investigation. However, considerations of fairness and prudence often lead the investigator to give them this opportunity. It is not necessary to make all unfavorable allegations or information known to them. Generally, allegations not deemed worthy of investigation should not be revealed. Conversely, allegations that appear to be substantiated should be revealed, and the subject or suspect should be allowed the opportunity to comment on them specifically. They should also be informed of, and permitted to comment upon, any other derogatory information that will be maintained in the investigative file or other official record. Comments may take the form of:



- Oral responses made during the course of an interview;

- Sworn or unsworn written statements;

- Documents or physical evidence; and

- A request that investigators interview others the subject or suspect asserts may have pertinent information the investigator should consider.



In most cases, subjects or suspects should be interviewed near the end of the investigation, after all adverse information has been developed. In some cases, it may be advisable to interview them at an early stage of the investigation, as when they may be the only source of certain information necessary in the preliminary stages of an investigation. In such cases, the investigator should advise them they may be interviewed more extensively at a later date.



Right to know status of the Investigation (Investigations Manual Section 033



In the absence of a specific question from the interviewee, investigators are not required to inform interviewees of their interview status (witness, subject, or suspect) except to preserve the government's right to obtain a criminal conviction based on information provided by suspects during the interview (in which case, Miranda or Article 31(b) rights are required, as discussed below). However, investigators may advise interviewees of their status,and usually do so in order to expedite the interview. Investigators should anticipate that people will ask whether they are accused or suspected of any wrongdoing at the outset of the interview. If asked, the investigator should reveal the interviewee's current status.



Right to review transcript or investigator’s notes? (Investigations Manual 0334)



There is no inherent reason why interviewees may not be provided copies of investigative notes, interview reports, or their own statements. However, while the investigation is pending, there is some risk the interviewee will make this information available to others as a form of preparation for their interview. Thus, absent compelling reasons, such material should not be provided interviewees until the investigation is concluded.  



Fairness dictates that subjects and suspects be afforded the same courtesy. Complainants and witnesses have no greater right to review a copy of the final investigative report than do members of the general public. If they request a copy, they should be advised to file a FOIA request. 



Subjects and suspects who will not be subject to adverse action also have no greater right to see the investigative report than the general public and should also be told to file a FOIA or Privacy Act request. However, if the appropriate responsible authority does decide to take action against them, then they will be entitled to obtain the report, and much of the other information maintained in the IG investigative file, during the course of, and under the rules applicable to, such proceedings. 



The IG should not provide these materials to subjects or suspects directly in those cases, but should work through the government counsel assigned to handle the matter. After an adverse action has been taken, a subject or suspect filing a Privacy Act request may be deemed to have been denied a right, benefit or privilege as a result of the IG investigation. In that case, the Privacy Act provides for access to all information except that which would identify a confidential source. Consequently, information that would ordinarily be withheld under FOIA, such as names of witnesses, may be subject to release pursuant to a Privacy Act request.



For the same reason, interviewees should not be permitted to make their own recording of an interview. If making a tape recording is essential to obtaining the interview (as, for example in the case of a non-federal employee witness who can not be ordered to cooperate), the investigator may be able to convince the interviewee to give the investigator the tape until completion of the investigation. 



At the completion of the investigation, it is proper to give interviewees copies of their sworn or unsworn written statements upon request. Investigators should also keep in mind that a properly framed FOIA or Privacy Act request can also lead to the release of the factual portions of an investigator's results of interview reports. In dealing with these issues, the investigator should keep in mind that the objective, ensuring accuracy, is of equal concern to the government as to the interviewee.



Right to protection against reprisal?  (Investigations Manual Section 0315)



Complainants and witnesses who are concerned about confidentiality usually fear reprisal. The right to communicate with an IG free from fear of reprisal is essential to successful accomplishment of the IG mission. It should be discussed with complainants and witnesses who express concerns about confidentiality. It is very important to discuss this right with subjects and subject commands when they are notified of an IG investigation. 



Reprisal, or the threat of reprisal, constitutes interference with an official investigation and is a matter of Secretarial interest. IG investigators who become aware of threats or acts that could constitute reprisal against personnel cooperating in an investigation shall immediately document such information and advise their superiors in the IG chain. The investigators and/or their superiors should then discuss the matter with appropriate officials in the command in which the threats or acts occurred. If the matter is not resolved to the satisfaction of the IG at that point, the investigators shall report the matter to NAVINSGEN via the IG chain of command. In appropriate cases, NAVINSGEN will advise senior Navy officials of the possibility of interference with an IG investigation, investigate the matter, and make recommendations for appropriate action.





Subpoena Power

�

The DoD IG has the authority to issue IG subpoenas pursuant to the Inspector General Act of 1978. Since the Act does not apply to the Service Inspectors General, NAVINSGEN does not have the authority to issue an IG subpoena. In appropriate cases, however, the DoDIG will assist DoN IG investigations by issuing subpoenas. 



IG subpoenas are used to obtain documents (not testimony) from persons or organizations outside of the government, i.e., the private sector. They are not used to obtain documents from DoN or DoD personnel or organizations, or from federal agencies outside DoD (such documents should be made available through regular intergovernmental channels).



IG subpoenas may be used to obtain any kind of record that would tend to prove or disprove the allegations being investigated.  Examples include notes, memos, books, ledgers, diaries, working papers, invoices, time cards, telephone billing and call records, financial and banking records (subject to certain restrictions), regardless of their form, i.e., hard copy or electronic storage media such as computer disks.



Examples of cases which you may find an IG subpoena useful are:  frequent flyer credits abuse (airline records), falsification of employment applications (records from former employers and schools), travel fraud (hotel, car rental, and airlines bills and other records), telephone abuse (telephone company records), conflict of interest cases (records of financial holdings, etc.), and professional competency cases (hospital and other health professional records).



Requests for DoD IG assistance in obtaining IG subpoenas should be made to the Director of the NAVINSGEN Hotline Investigations Division. In most cases, the request should be initiated with a telephone call, so that NAVINSGEN can determine the likelihood DoD IG would issue the subpoena before proceeding with the paperwork. The DoN IG organization seeking the subpoena should be prepared to explain the relationship between the documents sought and the allegations under investigation, and to detail the efforts, if any, already made to obtain the documents on a voluntary basis.



Authority to Restrict Disclosure

�



Remind the interviewees of their responsibility to refrain from discussing the interview with anyone else.  The investigator should tell the interviewee:



“Do not discuss what we have talked about with anyone else, and that if anyone tries to talk to you bout this interview, you report it to me.”



Your authority to alert the interviewee to the seriousness of releasing information about the investigation to others is based on:



- Obstruction of justice

- His/her duty to cooperate with the investigation

- Appeal to the privacy rights of the subject. 

�

Article 31(b) Warning (Military acknowledgement/waiver of rights)





Suspect's Rights Acknowledgement/Statement  (See Jagman 0170)



FULL NAME

(ACCUSED/SUSPECT)�SSN�RATE/RANK�SERVICE (BRANCH)��ACTIVITY/UNIT ���DATE OF BIRTH��NAME (INTERVIEWER)�SSN�RATE/RANK�SERVICE (BRANCH)��ORGANIZATION ��BILLET ���LOCATION OF INTERVIEW ��TIME�DATE��

Rights



I certify and acknowledge by my signature and initials set forth below that, before the interviewer requested a statement from me, he warned me that:



__   (1) I am suspected of having committed the following offense(s):



__  (2) I have the right to remain silent;



__  (3) Any statement I make may be used as evidence against me in trial by court-martial;



__  (4) I have the right to consult with lawyer/counsel prior to any questioning. This lawyer/counsel may be a civilian lawyer retained by me at my own expense, a military lawyer appointed to act as my counsel without cost to me, or both; 



__  (5) I have the right to have such retained civilian lawyer and/or appointed military lawyer present during this interview.



(initial the spaces)









�Article 31(b) Warning (continued)



Waiver of Rights



I further certify and acknowledge that I have read the above statement of my rights and fully understand them, and that,    



__  (1) I expressly desire to waive my rights to remain silent;   



__  (2) I expressly desire to make a statement;



__  (3) I expressly do not desire to consult with either a civilian lawyer retained by me or a military lawyer appointed as my counsel without cost to me prior to any questioning;



__  (4) I expressly do not desire to have such a lawyer present with me during this interview; and,



__  (5) This acknowledgement and waiver of rights is made freely and voluntarily by me, and without any promises or threats having been made to me or pressure or coercion of any kind having been used against me.





Signature (Accused/Suspect)�Time�Date��Signature (Interviewer)�Time�Date

��Signature (Witness)�Time�Date��







�Miranda Warning (Civilian Acknowledgement/waiver of rights)



Place:  _______________________________________



I, ___________________________________________ have been advised by _____________________________________________that I am suspected of _________________________________________________.

I have also been advised that:



I have the right to remain silent and make no statement at all;



Any statement I do make can be used against me in a court of law or other judicial or administrative proceeding;



I have the right to consult with a lawyer prior to any questioning.  This lawyer may be a civilian lawyer retained by me at no cost to the United States, or, I cannot afford a lawyer, one will be appointed to represent me at no cost to me.



I have the right to have my retained or appointed lawyer present during this interview; and,



I may terminate this interview at any time, for any reason.



I understand my rights as related to me and as set forth above.  With that understanding, I have decided that I do not desire to remain silent, consult with a retained or appointed lawyer, or have a lawyer present at this time.  I make this decision freely and voluntarily. No threats or promises have been made to me.



Signature:  __________________________ 



Date and Time: ______________________



Witnessed:  ___________________    ______________________



Date and Time:______________________



At this time, I _____________________________ desire to make the following voluntary statement. This statement is made with an understanding of my rights as set forth above. It is made with no threats or promises having been extended to me.

�Sample Grant of Use Immunity

(civilian)

Civilian Employee Administrative Warning



						Place:	_______________

I, ______________________________________________ have been

advised by _______________________________________________ that I 

am suspected of ___________________________________________.



I have also been advised that:



	(1) I am going to be asked a number of specific questions concerning the performance of my official duties;



	(2) I have the duty to reply to these questions.  Although Department of the Navy disciplinary proceedings may be initiated as a result of my answers, neither my answers nor any information or evidence which is gained by reason of such statements can be used against me in any criminal proceedings; and,



	(3) I am subject to removal from federal service if I refuse to answer or fail to respond truthfully and fully to any questions.





	I understand the warning as related to me and set forth above:



	Signature:	____________________________________



	Date/Time:	____________________________________





	Witnessed:	____________________________________



	Date/Time:	____________________________________



�Sample Grant of Testimonial or use immunity 

(Military)





GRANT OF IMMUNITY

IN THE MATTER OF _________________)

__________________________________)	GRANT OF IMMUNITY

__________________________________)

__________________________________)



			________________________

			________________________

			________________________



To:	(Witness to whom immunity is to be granted)



1. It appears that you are a material witness for the Government in the matter of {if charges have been preferred, set forth a full identification of the accused and the substance of all specifications preferred.}



2. In consideration of your testimony as a witness for the Government in the foregoing matter, you are hereby granted immunity from the use of your testimony or other information given by you (or any other information directly or indirectly derived from such testimony or other information) against you in any criminal case, except a prosecution for perjury, giving a false statement, or otherwise failing to comply with an order to testify in this matter.



3. It is understood that this grant of immunity from the use of your testimony or other information given by you (or other information directly or indirectly derived from such testimony or other information) against you in any criminal case is effective only upon the condition that you testify under oath as a witness for the Government.



	____________________________________

	Signature





	____________________________________

	Grade, title

� Sample Grant of Transactional Immunity 

(Military)



ORDER TO TESTIFY 

(See JAGMAN 0129e)



GRANT OF IMMUNITY

IN THE MATTER OF _________________)

__________________________________)	GRANT OF IMMUNITY

__________________________________)

__________________________________)



			________________________

			________________________

			________________________



To:	(Witness to whom immunity is to be granted)



1. It appears that you are a material witness for the Government in the matter of {if charges have been preferred, set forth a full identification of the accused and the substance of all specifications preferred.}



2. In consideration of your testimony as a witness for the Government in the foregoing matter, you are hereby granted immunity from prosecution for any offense arising out of the matters therein involved which you may be required to testify under oath.



3. It is understood that this grant of immunity from prosecution is effective only upon the condition that you actually testify as a witness for the Government. It is further understood that this grant of immunity from prosecution extends only to the offense or offenses, which you were implicated in the matter herein set forth and concerning which you testify under oath.





	____________________________________

	Signature



	____________________________________

	Grade, title
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